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the burden of establishing that he or 
she is a refugee as defined in section 
101(a)(42) of the Act pursuant to the 
standard set forth in § 1208.13 of this 
chapter. 

(iv) The Service counsel for the gov-
ernment may call witnesses and 
present evidence for the record, includ-
ing information classified under the 
applicable Executive Order, provided 
the immigration judge or the Board 
has determined that such information 
is relevant to the hearing. When the 
immigration judge receives such classi-
fied information he or she shall inform 
the applicant. The agency that pro-
vides the classified information to the 
immigration judge may provide an un-
classified summary of the information 
for release to the applicant, whenever 
it determines it can do so consistently 
with safeguarding both the classified 
nature of the information and its 
source. The summary should be as de-
tailed as possible, in order that the ap-
plicant may have an opportunity to 
offer opposing evidence. A decision 
based in whole or in part on such clas-
sified information shall state whether 
such information is material to the de-
cision. 

(5) The decision of an immigration 
judge to grant or deny asylum or with-
holding of deportation shall be commu-
nicated to the applicant and to the 
Service counsel for the government. An 
adverse decision will state why asylum 
or withholding of deportation was de-
nied. 

(d) Application for relief under sections 
241(a)(1)(H) and 241(a)(1)(E)(iii) of the 
Act. The respondent may apply to the 
immigration judge for relief from de-
portation under sections 241(a)(1)(H) 
and 241(a)(1)(E)(iii) of the Act. 

(e) General. An application under this 
section shall be made only during the 
hearing and shall not be held to con-
stitute a concession of alienage or de-
portability in any case in which the re-
spondent does not admit his alienage 
or deportability. However, nothing in 
this section shall prohibit the Service 
from using information supplied in an 
application for asylum or withholding 
of deportation submitted to an asylum 
officer pursuant to § 1208.2 of this chap-
ter on or after January 4, 1995, as the 
basis for issuance of an order to show 

cause or a notice to appear to establish 
alienage or deportability in a case re-
ferred to an immigration judge under 
§ 1208.14(b) of this chapter. The respond-
ent shall have the burden of estab-
lishing that he or she is eligible for any 
requested benefit or privilege and that 
it should be granted in the exercise of 
discretion. The respondent shall not be 
required to pay a fee on more than one 
application within paragraphs (a) and 
(c) of this section, provided that the 
minimum fee imposed when more than 
one application is made shall be deter-
mined by the cost of the application 
with the highest fee. Nothing con-
tained in this section is intended to 
foreclose the respondent from applying 
for any benefit or privilege which he or 
she believes himself or herself eligible 
to receive in proceedings under this 
part. 

[62 FR 10367, Mar. 6, 1997, unless otherwise 
noted. Redesignated in part and duplicated 
in part from part 240 at 68 FR 9838, 9840, Feb. 
28, 2003, as amended at 71 FR 35757, June 21, 
2006; 78 FR 19080, Mar. 29, 2013] 

§ 1240.50 Decision of the immigration 
judge. 

(a) Contents. The decision of the im-
migration judge may be oral or writ-
ten. Except when deportability is de-
termined on the pleadings pursuant to 
§ 1240.48(b), the decision of the immi-
gration judge shall include a finding as 
to deportability. The formal enumera-
tion of findings is not required. The de-
cision shall also contain the reasons 
for granting or denying the request. 
The decision shall be concluded with 
the order of the immigration judge. 

(b) Summary decision. Notwith-
standing the provisions of paragraph 
(a) of this section, in any case where 
deportability is determined on the 
pleadings pursuant to § 1240.48(b) and 
the respondent does not make an appli-
cation under § 1240.49, or the respondent 
applies for voluntary departure only 
and the immigration judge grants the 
application, the immigration judge 
may enter a summary decision on 
Form EOIR–7, Summary Order of De-
portation, if deportation is ordered, or 
on Form EOIR–6, Summary Order of 
Voluntary Departure, if voluntary de-
parture is granted with an alternate 
order of deportation. 
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(c) Order of the immigration judge. The 
order of the immigration judge shall 
direct the respondent’s deportation, or 
the termination of the proceedings, or 
such other disposition of the case as 
may be appropriate. When deportation 
is ordered, the immigration judge shall 
specify the country, or countries in the 
alternate, to which respondent’s depor-
tation shall be directed. The immigra-
tion judge is authorized to issue orders 
in the alternative or in combination as 
he or she may deem necessary. 

§ 1240.51 Notice of decision. 
(a) Written decision. A written deci-

sion shall be served upon the respond-
ent and the Service counsel, together 
with the notice referred to in § 1003.3 of 
this chapter. Service by mail is com-
plete upon mailing. 

(b) Oral decision. An oral decision 
shall be stated by the immigration 
judge in the presence of the respondent 
and the trail attorney, if any, at the 
conclusion of the hearing. Unless ap-
peal from the decision is waived, the 
respondent shall be furnished with 
Form EOIR–26, Notice of Appeal, and 
advised of the provisions of § 1240.53. A 
printed copy of the oral decision shall 
be furnished at the request of the re-
spondent or the Service counsel. 

(c) Summary decision. When the immi-
gration judge renders a summary deci-
sion as provided in § 1240.51(b), he or she 
shall serve a copy thereof upon the re-
spondent at the conclusion of the hear-
ing. Unless appeal from the decision is 
waived, the respondent shall be fur-
nished with Form EOIR–26, Notice of 
Appeal, and advised of the provisions of 
§ 1240.54. 

§ 1240.52 Finality of order. 
The decision of the immigration 

judge shall become final in accordance 
with § 1003.39 of this chapter. 

§ 1240.53 Appeals. 
(a) Pursuant to 8 CFR part 1003, an 

appeal shall lie from a decision of an 
immigration judge to the Board, except 
that no appeal shall lie from an order 
of deportation entered in absentia. The 
procedures regarding the filing of a 
Form EOIR–26, Notice of Appeal, fees, 
and briefs are set forth in §§ 1003.3, 
1003.31, and 1003.38 of this chapter. An 

appeal shall be filed within 30 calendar 
days after the mailing of a written de-
cision, the stating of an oral decision, 
or the service of a summary decision. 
The filing date is defined as the date of 
receipt of the Notice of Appeal by the 
Board. The reasons for the appeal shall 
be stated in the Form EOIR–26, Notice 
of Appeal, in accordance with the pro-
visions of § 1003.3(b) of this chapter. 
Failure to do so may constitute a 
ground for dismissal of the appeal by 
the Board pursuant to § 1003.1(d)(2) of 
this chapter. 

(b) Prohibited appeals; legalization or 
applications. An alien respondent de-
fined in § 245a.2(c)(6) or (7) of this chap-
ter who fails to file an application for 
adjustment of status to that of a tem-
porary resident within the prescribed 
period(s), and who is thereafter found 
to be deportable by decision of an im-
migration judge, shall not be permitted 
to appeal the finding of deportability 
based solely on refusal by the immigra-
tion judge to entertain such an applica-
tion in deportation proceedings. 

[62 FR 10367, Mar. 6, 1997, as amended at 66 
FR 6446, Jan. 22, 2001] 

§ 1240.54 [Reserved] 

Subpart F—Suspension of Depor-
tation and Voluntary Depar-
ture (for Proceedings Com-
menced Prior to April 1, 
1997) 

§ 1240.55 Proceedings commenced 
prior to April 1, 1997. 

Subpart F of 8 CFR part 1240 applies 
to deportation proceedings commenced 
prior to April 1, 1997. A deportation 
proceeding is commenced by the filing 
of Form I–221 (Order to Show Cause) 
with the Immigration Court, and an 
alien is considered to be in deportation 
proceedings only upon such filing, ex-
cept in the case of an alien admitted to 
the United States under the provisions 
of section 217 of the Act. All references 
to the Act contained in this subpart 
are references to the Act in effect prior 
to April 1, 1997. 
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